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STATEMENT OF THE CASE
Nature Of The Case
Kevin Lee Farnsworth appeals from the summary dismissal of his petition
for post-conviction relief.

Statement Of The Facts And Course Of The Proceedings
Farnsworth filed a petition for post-conviction relief from his judgment for
sexual abuse of a minor. (R., pp. 1-7.) He claimed his counsel was deficient in
the criminal case for failing inform him he would get no credit for time served
while on probation and failing to file a Rule 35 motion seeking such credit. (R.,
pp. 2-3, 6.) He also claimed that his sentence exceeded the maximum because
he was entitled to credit time spent on probation against his sentence. (R., pp. 2,
6.) The district court filed a notice of intent to dismiss the petition for failure to
state a claim, and gave Farnsworth twenty days to respond. (R., pp. 8-14.) More
than twenty days later, without a response from Farnsworth, the district court
entered judgment dismissing the petition. (R., p. 16.) Farnsworth filed a timely
notice of appeal. (R., pp. 18, 25-27.)
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ISSUE
Farnsworth essentially states the issue on appeal as whether the time he
spent on probation should be credited to him as time served on the sentence.
(Appellant's brief, p. 1.) The state rephrases the issue as:
Has Farnsworth failed to show error by the district court because
Farnsworth is not entitled to have time served on probation counted as time
served on the sentence and the performance of his counsel was not deficient?
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ARGUMENT
Farnsworth Is Not Entitled To Have Time Spent On Probation Counted As Time
Served On The Sentence

A

Introduction
The district court held that Farnsworth's allegation that his counsel failed

to inform him at sentencing that if he someday violated his probation his
probation time would not be counted as time spent incarcerated did not state a
viable claim of ineffective assistance of counsel.

(R., pp. 10-12.) The district

court also held that Farnsworth was not legally entitled to credit for time spent on
probation as time served on his sentence. (R., pp. 12-14.) Farnsworth has failed
to show error in the district court's holdings.

B.

Standard Of Review
On appeal from summary dismissal of a post-conviction petition, the

appellate court reviews the record to determine if a genuine issue of material fact
exists, which, if resolved in the applicant's favor, would entitle the applicant to the
requested relief. Matthews v. State, 122 Idaho 801, 807, 839 P.2d 1215, 1221
(1992); Gonzales v. State, 151 Idaho 168,
2011).

254 P.3d 69, 71-72 (Ct. App.

The meaning of statutes is given free review.

Muchow v. State, 142

Idaho 401, 402-03, 128 P.3d 938, 939-40 (2006).

C.

Farnsworth Did Not Establish A Viable Post-Conviction Claim For Relief
Although on summary dismissal proceedings in post-conviction the court

must review the facts in a light most favorable to the petitioner, the petitioner
must establish each element of a viable claim with admissible evidence sufficient
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to establish a prima facie case.

Fields v. State, 151 Idaho 18, _ , 253 P.3d

692, 698 (2011); Wolf v. State,_ Idaho_,_ P.3d _ , 2011 WL 1900460
(Idaho App. 2011 ).

Review of Farnsworth's claims of entitlement to credit for

time served on probation and ineffective assistance of counsel shows that he did
not establish a prima facie case as to either claim.
Under Idaho law an inmate is entitled to credit for time served if he is
incarcerated.

I.C. § 18-309; Muchow v. State, 142 Idaho 401, 403, 128 P.3d

938, 940 (2006); Taylor v. State, 145 Idaho 866, 869, 187 P.3d 1241, 1244 (Ct.
App. 2008). He is not entitled to credit for time served if he is not incarcerated
but is instead on probation or parole. Muchow, 142 Idaho at 403, 128 P.3d at
940; Taylor, 145 Idaho at 869, 187 P.3d at 1244. Farnsworth's claim that he was
entitled to credit for time served on probation is without merit.
Farnsworth's claim of ineffective assistance of counsel is also without
merit. A post conviction claim of ineffective assistance of counsel is properly
dismissed where the applicant fails to present evidence to establish a material
issue of fact as to whether counsel's performance was deficient and whether that
deficiency caused prejudice. Kelly v. State, 149 Idaho 517, 522, 236 P.3d 1277,
1282 (2010). In Jakoski v. State, 136 Idaho 280, 32 P.3d 672 (Ct. App. 2001),
the petitioner alleged that his counsel was ineffective for failing to tell him that he
would get no credit for time served in jail as a condition of probation, and that had
he known he would get no credit he would not have accepted probation and
would instead have insisted that his sentence be executed. The Idaho Court of
Appeals

upheld the summary dismissal of that claim
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holding that the

consequences of a future probation violation were not within the information that
counsel must provide before a defendant makes a decision to accept probation.
~

at 285, 32 P.3d at 677. Information about what credit for time served will be

granted upon a probation violation is only "tangentially related" to the decision to
accept probation and not "material" until a probation violation is in fact committed,
the probationer is found guilty of the violation, the court orders the sentence
executed, and the court denies credit for time served. kL_
Farnsworth made even less of a showing of deficient performance than
Jakoski.

It would have been impossible for counsel to predict whether

Farnsworth would violate probation; how long Farnsworth would serve on
probation before he violated; whether he would be found guilty of the violation;
and whether the probation violation would result in revocation.

Indeed, had

Farnsworth simply followed the conditions of his probation he would have served
none of his sentence.

It would not have been possible for counsel to advise

Farnsworth of all the possible collateral ramifications of accepting probation, and
he had no constitutional duty to try. As determined by the district court, which
applied Jakoski, Farnsworth did not state a prima facie claim of deficient
performance by counsel.

(R., pp. 11-12.)

Farnsworth has therefore failed to

demonstrate error in the summary dismissal of his petition.
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CONCLUSION
The state respectfully requests this Court to affirm the summary dismissal
of Farnsworth's petition for post-conviction relief.

DATED this 11th day of January, 2012.

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 11th day of January, 2012, I caused two
true and correct copies of the foregoing BRIEF OF RESPONDENT to be placed
in the United States mail, postage prepaid, addressed to:
KEVIN LEE FARNSWORTH
IDOC #65100
PO Box 70010
Boise, ID 83707

KKJ/pm

6

